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ment agency, and not subject to any suit at all, in the absence of legislative 
assent; and in Long v. OUy of Richmond, 17 Gratt. 375, that a municipal cor- 
poration, exercising the governmental function of maintaining a small-pox hos- 
pital, enjoyed the same exemption as the State itself from an action for negligence. 
In short, the Virginia court, in the McClannahan case, went off after strange and 
false West Virginia gods, oblivious of its own genuine domestic deities. The 
case cannot be upheld on principle, and we regret that the court in the principal 
case did not say so in terms. 



AYERS V. HlTE AND OTHEKS.* 

Supreme Court of Appeals : At Staunton. 
September 27, 1899. 

1. Principal and Surety — Extenl of liability of surety. A surety stands upon 

the letter of his contract, and his liability is not to be extended by implication 
beyond its terms. He is bound to the extent, in the manner and under the 
circumstances pointed out in his contract, and no further. His contracts are 
closely scanned by the courtB and strictly construed in his favor, and any 
variation of the terms of the contract, even though in his favor, if made 
without his assent, is fatal. 

2. Receivers and Commissioners — Direction to collect a particular fund — Liability 

of surety for other funds. If a receiver or commissioner is directed to collect 
and disburse a particular debt upon executing a bond, with surety, conditioned 
for the faithful discharge of his duty as such receiver or commissioner under 
that or any future order of the court in that cause, the surety in such bond, 
when given, is not liable for defaults of the principal in the collection and 
disbursement of other funds collected under subsequent orders in the cause. 
The future orders mentioned in the decree of appointment refer to orders 
relating to the particular debt directed to be collected by that decree.- 

3. Sureties — Public officers — Special commissioner or receiver — Funds collected by 

principal by color of his office. The doctrine that a surety of a public officer is 
bound for funds collected by his principal by color of his office has no appli- 
cation to the surety on the bond of a commissioner or receiver of a court 
appointed to collect and disburse a particular fund, and the condition of whose 
bond is for the faithful discharge of that duty. 

Appeal from a decree of the Circuit Court of Augusta county, pro- 
nounced June 3, 1898, in the chancery suit of Site v. Hiie. 

Reversed. 
The opinion states the case. 

Patrick & Gordon and Turner K. Hackman, for the appellant. 

Charles Curry and Hurd Glenn, for the appellees. 
* Reported by M. P. Burke, State Reporter. 



472 VIRGINIA LAW REGISTER. [Nov., 

Cardwell, J., delivered the opinion of the court. 

This is an appeal from a decree of the Circuit Court of Augusta 
county, in the suit of Hite's Adm'r v. Site's Infants, for many years 
pending in that court, and the sole question presented is, whether or 
not the appellant, R. M. Ayers, as surety for William E. Craig, 
appointed a receiver or commissioner of the court by its decree of 
November 20, 1875, to collect certain funds due from purchasers of 
real estate in the cause, is liable for other funds received by Craig as 
receiver or commissioner of the court under a decree subsequent to 
that of November 20, 1875. The decree of November 20, 1875, so 
far as it has any bearing upon the question before us, is as follows: 

" It being suggested that N. K. Trout, who was appointed by decree of June 19 
1873, herein to collect the land bonds of Jacob S. Long and George Siple, is dead, 
leaving a portion of said bonds uncollected, it is ordered and decreed that W. E. 
Craig, who is hereby appointed a receiver in his stead, do collect the balance of 
purchase money due from said Long and Siple, and disburse the same as per 
directions of decree of June 19, 1873, herein, after having executed and filed with 
the clerk of this court a bond payable to the Commonwealth of Virginia in the 
penalty of $5,000, conditioned for the faithful discharge of his duty under this 
and all future orders of this court in this cause." 

Craig, on the 22d of May, 1876, with Ayers as his surety, executed 
and filed with the clerk the bond required of him under the decree of 
November 20, 1875, and the conditions of the bond conform to the 
requirements of the decree. 

N. K. Trout having died before disbursing $4,408.87 of the various 
funds collected as the former receiver or commissioner of the court in 
said cause, the court by its decree of June 23, 1876, decreed that 
Trout's administrator pay to Craig as receiver the said sum of 
$4,408.87, with interest, and further directed Craig to collect of J. R. 
Grove and B. F. Clemmer $775.85, with interest, due from them to 
the fund in the cause, but no bond was required of Craig for the 
faithful discharge of his duties under this decree. Craig collected 
these sums of Trout's administrator and of Grove and Clemmer, as 
well as the balance due on the bonds of Long and Siple, and while he 
had disbursed the funds collected of Long and Siple as directed by the 
decree of November 20, 1875, and subsequent decrees relating to the 
Long and Siple bonds, he was in default at his death in 1897 to the 
amount of about $4,000 of the funds collected by him under the decree 
of June 23, 1876. Ayers having, upon his own motion, been made a 
party to the cause of Hite's Adm'r v. Site's Infants, the court, by its 
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decree of June 3, 1898, held that the bond executed by Craig as 
receiver in the cause with Ayers as his surety, under decree of No- 
vember 20, 1875, "by every reasonable implication," should be held 
to cover the duties of the receiver, not only in regard to the money 
directed to be collected by him under that decree, but all moneys that 
may have come into his hands under the decrees in the cause subse- 
quent to said decree of November, 1875. 

This decree, in effect, holds Ayers liable for the $4,000, with in- 
terest thereon from July 1, 1884, as to which Craig, receiver, defaulted, 
although the fund was received by him under the decree of June 23, 
1876, and notwithstanding he had properly disbursed the funds re- 
ceived by him under the decree of November 20, 1875. 

In this view we are unable to concur. "Sureties stand upon the 
letter of their contract. Their liability is always stridissimi juris. ' ' 
Blantonv. Commonwealth, 91 Va. 1; McCulsky v. Cromwell, 1 Ker- 
nan, 598 ; and Smith v. United States, 2 Wall. 237. 

' ' Nothing can be clearer, both upon principle and authority, than 
the doctrine that the liability of the surety is not to be extended, by 
implication, beyond the terms of his contract. To the extent, and in 
the manner, and under the circumstances pointed out in his obligation, 
he is bound, and no further. It is not sufficient that he may sustain 
no injury by a change in the contract, or that it may even be for his 
benefit. He has a right to stand upon the very terms of his contract ; 
and if he does not assent to any variation and the variation is made, 
it is fatal. And courts of equity, as well as of law, have been in the 
constant habit of scanning the contracts of sureties with considerable 
strictness. ' ' 

The undertaking of the surety is to receive a strict interpretation, 
and is not to be extended beyond the fair scope of its terms. Miller 
v. Steivart, 9 Wheat. 680; Blair v. Perpetual Ins. Co., 47 Am. Dec. 
219; Straivbridge v. B. & O. R. Co., 74 Am. Dec. 541; Pickling v. 
Day, 95 Am. Dec. 291 ; Lafayette v. James, 92 Ind. 240 (47 Am. 
Rep. 140); 24 Am. & Eng. Enc. L. 749; Murphy on Official Bonds 
sec. 629. 

In the light of the foregoing principles, too well settled to admit of 
discussion, let us examine the bond in question and the decree under 
which it was executed. 

The bond, as we have said, is conditioned in accordance with the 
terms of the decree under which it was taken, and the decree specified 
the duty to be performed by Craig, the receiver, and that was to col- 
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lect and disburse the balance due on the land bonds of Long and 
Siple. The amount of the balance then due on these bonds was about, 
as is conceded, $2,200, and the penalty of the receiver or commis- 
sioner's bond required is $5,000, while the amount collected by Craig 
under the subsequent decree was nearly $8,000. True, the bond taken 
under the decree of November 20, 1875, signed by Ayers as surety, 
contained the condition that Craig should faithfully discharge his duty 
under that and all future orders of the court in the cause; but can the 
language, by any just, fair, and reasonable construction, be taken as 
referring to any duty that might thereafter be imposed upon Craig as 
receiver or commissioner of the court not pertaining to the specific 
funds he was directed to collect and disburse ? Does not such an in- 
terpretation as that extend the liability of the surety beyond the fair 
scope of the terms of his contract ? 

There is not one word in the decree to indicate that Trout, the 
former receiver, was in default as to any funds collected by him, or 
that Craig was to receive from Trout's administrator, or from any 
other source than the Long and Siple bonds, any funds for which his 
surety, Ayers, would be liable. To the decree alone was Ayers required 
to look, to ascertain what was his undertaking when he became surety 
on the bond required of his principal. The plain language of the 
decree informed him that when he became surety for Craig as receiver 
or commissioner to collect the funds specified, his undertaking was to 
guarantee the faithful discharge of the duty of Craig relative to those 
funds, and any other duty imposed upon Craig by any future order 
of the court in that cause pertaining to those funds and their disburse- 
ment. If this were not so, upon a bond of $5,000, supposed to be 
double the amount to be received by the' principal in the bond, as is 
usual, the principal, Craig, might have been authorized as receiver or 
commissioner of the court by its future decrees, to collect or receive 
innumerable sums of money, and if he defaulted his surety, Ayers, 
would be liable to the extent of the penalty of the bond, $5,000, al- 
though his principal was in no default as to the funds he was specifi- 
cally directed to collect and disburse. Ayers could not have contem- 
plated any liability upon him as surety for Craig beyond the two debts 
the decree authorized Craig to collect, and what they amounted to was 
not only shown by a master commissioner's report with the papers in 
the chancery cause in which the bond was taken, but the penalty of 
the bond indicated the amount. 

Conceding, as is contended by appellees, that Trout was a receiver 
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to collect all the funds in the cause and Craig was appointed in his 
stead as receiver, still the decree appointing Craig denned and 
limited his duty to the collection and disbursement of the balance due 
on two specified debts, and this he did pursuant to the decree appoint- 
ing him and subsequent decrees in the cause, and he is therefore in no 
default as to these funds, or in the discharge of any duty imposed 
upon him by any decree of the court relating or pertaining thereto. 

It is contended, however, by appellees that Craig collected the 
money of Trout's administrator and of Grove and Clemmer, under 
color of his office as receiver or commissioner of the court, appointed 
in the place and stead of Trout, who was a commissioner or receiver 
of the whole fund in the cause, and a number of authorities are cited 
in support of this contention, but they are not pertinent. They all 
relate to bonds of public officers, in which bonds the surety does take 
upon himself burdens assumed by virtue of the office of his principal, 
whose duties are prescribed from time to time by legislative enactment. 
That is not this case. 

We are of opinion that the decree appealed from which holds R. 
M. Ayers, as surety for W. E. Craig, receiver or commissioner, liable 
for any funds received by him other than such balances as were due 
and uncollected on the land bonds of Jacob S. Long and George 
Siple when the decree was made, is erroneous, and it will, therefore, 
be reversed and annulled. Reversed. 

NOTE. — The correctness of this decision is not apparent upon a casual reading 
of the opinion, yet we agree that the conclusion reached is right. Although the 
previous receiver may have been appointed to handle all the funds that might 
come into the cause, and although the decree distinctly appoints Craig "in his 
stead," yet the surety, relying, as he might, simply on the decree appointing his 
principal, was informed by that decree that Trout, the previous receiver, " was 
appointed by decree of June 19, 1873, herein, to collect the land bonds of Jacob S. 
Long and George Siple," and that " W. E. Craig is hereby appointed receiver in 
his stead," with directions to collect the balance due on those bonds. So far, then, 
as the surety was advised, Trout had been receiver to collect a particular fund, and 
Craig merely stepped into his shoes. 

The condition of the bond was for "the faithful discharge of his duty" — that 
is, as receiver of that particular fund — " under this and all future orders of this 
court" — that is, all future orders touching the particular receivership to which he 
had been appointed. It was not Craig's duty, as such receiver, to collect other 
funds than those he was appointed to collect. The direction to collect other funds 
was an extension of the scope of the original receivership — tantamount, so far as 
concerned the surety, to a tacit reappointment to a new and additional office. 
But the burden of guaranteeing his faithfulness with respect to the latter was 
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beyond the scope of the surety's undertaking — as much so as if Craig had in that 
cause been appointed commissioner to sell real estate, or had had other duties 
laid upon him, wholly distinct from those under the decree originally appointing 
him. 

This case.suggests that decrees appointing receivers should be drawn with great 
care, and so worded as to make the appointment general for all purposes of the 
suit, whatever developments may occur. The following language is suggested for 
the appointing clause : " A. B. , who is hereby appointed receiver for all the pur- 
poses of this cause, both in its present and in any future aspect it may assume, is 
directed," etc. And for the condition of the bond : " To faithfully account for all 
property and funds that may come into his hands in this cause, and faithfully to 
discharge every duty required of him as such receiver, by any order entered or to 
be entered herein." 



